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ARGUMENT
The several questions presented by the brief of the

plaintiffs in error will be here discussed in five subdivis-

ions, each designated by a Roman numeral, and con-

forming to the grouping of assignments adopted in the

brief of the plaintiffs in error.

I.

As to the contention that the evidence is insufficient

and that there is a variance between the indictment and

the proof, it is important, first, to notice that the prohi-

bition of section 240 of the Criminal Code is against the

interstate shipping and causing to be shipped of any

package containing intoxicating liquor,

"unless such package be so labeled on the out-

side covering as to plainly shf)w the name of

the consignee, the nature of the contents and
the quantity contained therein."

This phase of the case is presented by the plaintiffs

in error as if the statute provided, and it were necessary

for the Government to prove, shipment "to a fictitious

consignee (or) by a false label." (Brief of plaintiffs in

error pp. 14, 17). It is manifest from a reading of the

statute that all that is necessary to support a conviction

is interstate shipment of a package containing intoxicat-

ing liquor, the outside covering of which does not show

all of the three things required, namely, name of con-

sigee, nature and quantity of contents.



3

The indictment follows strictl}^ the language of the

statute.

It is contended that because before the trial Lucas

was dismissed from the case, neither of the plaintiffs in

error can be convicted of conspiracy with him ; and that

because neither of them can be so convicted the judg-

ment must be reversed. For the sake of the argument

the proposition of law^ involved may be conceded, but

the indictment charges a conspiracy among the plain-

tiffs in error and four others. After Lucas and

Boomer were dismissed, four remained. Toles and Sy-

mons were acquitted by the jury. If there is substantial

evidence of the conspiracy as between Oess and Rich-

ards, the plaintiffs in error, that is sufficient, because

they were both found guilty. Thus only two questions

are presented, (a) Did Oess and Richards cons[)ire with

each other, and (b) Did their conspiracy contemplate

the interstate shipment of whiskey from California into

Washington.

(a) The plaintiffs in error say: (Brief p. 17)
"There is evidence tending to show that Lucas
talked with plaintiffs in error before he vrent
to California, and intended to ship intoxicating
liquors into the state of Washington."

In addition to testimony as to numerous conversa-

tions betvreen Lucas and each of the defendants in error

separately in which the projected transaction was dis-



cussed and planned, there is this testimony of Lucas:

(Record p. 28)

"A few days before I went away I had a talk

with Oess and Richards and we discussed

about buying whiskey and bringing it into

Centralia, and Oess suggested that he drive his

truck along the prairie and unload the booze on

the prairie into his truck, and Richards says:

That's all right for me.'
"

It is unnecessary to search the record further for

evidence of an agreement between the plaintiffs in emr

on the subject of their getting whiskey through Lucas.

(b) The following excerpts from the record show

that it was understood among Lucas and the plaintiffs

in error that Lucas was going to California, and was to

get the liquor there

:

Testimony of Joe Lucas: (Record p. 27)

"I contemplated, about February 7th last, a
trip from Centralia to San Francisco, and
about three weeks before I left I had a talk

with August Oess, one of the defendants, in

regard to it. He asked me if I wo^dd brinir

him back some whiskey, and I said, 'Yes.' We
had several conversations along the same line.

These conversations with Oess alwavs referred

to when I was going to California. I also had a
conversation on the same subject with the de-
fendant. Bruce Richards, about the same
time. He asked me if I was G^oing^ to Frisco
and would T brinq- him back some whiskey, and
I told him 'yes.' I had several subseouent con-
versations with him. I went to San Francisco



on February 8th this year, and about two

weeks before I left, Mr. Richards gave me
$200.00 at one time, and $40.00 at another

time, in cash. I asked him what kind of whis-

key he wanted and he said he preferred bottled

in bond in quart bottles."

Then follows the testimony above quoted as to the

conversation among Lucas, Oess and Richards about

buying whiskey and bringins^ it into Centralia, in which

it was suggested by Oess that the whiskey be unloaded

on the prairie, and from there carried in his truck, to

which proposal Richards assented.

Lucas further testified : ( Record p. 30 ) That the

third day after his return to Centralia from California

he had a conversation with Oess, and Richards, in his,

Lucas', apartments, in which he told them that the

whiskey had been lost. Detailing that conversation fur-

ther, this witness testified

:

"After I got throus^h telling Oess and Rich-
ards, Oess says: 'Joe, you were to bring this

whiskey up in a pipe-orsran and I do not know,
if I had known it was to come in dry bat-

teries, whether I wouM have s^one into it

or not.' Richards said that he thought it

was to be brouQ-ht un in the pipe-nrs^an

also, and seemed to be suprised, and ex-
pressed some sentiment that we lost it.

Afterwards, Mr. Richards and Oess and
Boomer came to see me at my apartments.
Richards savs: 'We came for our whiskey or
our money.' I says: 'I cannot give you the
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whiskey,' and then my wife says: 'Give them

back their money and pay them in a check.

Then it was talked over that we ought to do

something for Piatt. Mr. Richards says: 'Yes,

we got Mm into this, we ought to help him out,

(Record p. 32). At another time, in my apart-

ment, in the presence of Oess and Bojmer,

Richards said that somebody had squealed;

that he thought there was only to be four in

this; he said, too many in it, as he looked at it.

If he had thought there was going to be more
than four in it, he would not have gone into it.

He understood that Oess, myself and himself,

and Jerry Driscoll were the only ones in it."

It should be noticed also that Oess, in testifying as

to a conversation between Lucas and Richards, at which

Oess was present, (Record p. 68), after denying that

he had any memory of California being mentioned,

quotes Richards as saying to Lucas that the latter was

to bring him hack some brandy.

It is submitted that neither the manner in which, nor

the means by which the conspiracy contemplated the

bringing of the liquor into Washington is an essential

or material element of the crime, if only it was agreed

that the liquor should be shipped or caused to be shipped.

That the agreement contemplated that the liquor should

be shipped is evidenced by the following from the record.

Testimony of J. H. Boomer: (Record pp. 39-41 )

.

"I heard it talked among myself, Oess
and Richards that he (Lucas) was jG^oing

to ship a pipe-organ back." "They (Rich-



ards and Oess) told me that Mr. Lucas was

trying to get away with this money, and

would never ship the goods. Oess and

Richards claimed that Lucas shipped the

stuff in batteries instead of the pipe-

organ. They understood he was to ship

it in quart bottles in this pipe-organ,

and that is one thing they claimed that Lucas

was defrauding us out of our money."

"Mr. Richards came to my place of business

at Centralia both before and after we were

arrested. He claimed that Mr. Lucas had no

business to ship liquor in the battery cans;

it was supposed to be shipped in a pipe-organ,

or in case lots; I do not know just how, and
that is the only thing he did not like."

Testimony of Nellie Lucas: (Record p. 50)

.

"Mr. Richards was excited and said, 'They
have got us all; they are going to arrest every

one of us and take us to jail.' Now, he says:

'I will tell you what we are going to contend

—

we are going to contend that you were going
to ship the booze in the pipe-organ and bonded
liquor and we are going to contend that the

booze came in at the Milwaukee depot and we
have already got our booze, and that you had
already shipped it in.'

"

Testimony of J. W. MacCormack: (Record pp.

56, 57).

"I asked Richards if he had admitted chiving his

money to Lucas for the purpose of shipping
bonded whiskey from San Francisco to Cen-
tralia, and had also stated that to John Berry,
to go to the Dale Hotel in Centralia and make
the same admission in the presence of myself
and Agent Mcintosh. He agreed to do so.
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but asked me if, before he went to the Dale

Hotel with the purpose of making this admis-

sion, I would accompany him to Oess, and I

agreed to. He introduced me to Oess, and in

Mr. Richard's presence I told Mr. Oess who I

was and why I was there. I told Oess that

Mr. Richards had already admitted he had

given $240.00 to Lucas for this purpose; that

I understood that Oess had given $400.00,

and Oess admitted that he had given $400.00.

After Richard's arrest in the enc^ineer's office

in Chehalis, in the presence of Mr. Mcintosh,

he admitted that he had given money to lyucas

for the purpose of purchasins^ bonded whiskey

in San Francisco to ship to Centralia,."

The last element of the offense, namely, the in-

tended shipment without the markings required by stat-

ute on the outside coverings of the packao^es is supyjlicd

by the testimony which runs throughout the record, and

which in part already has been quoted, to the effect that

it was agreed that the liquor should be shiDped in the

pipes of a pipe-organ that Lucas contemplated buying

in California, and also by the circumstance that the

statute of the state of Washington at the time of the

agreement prohibited all shipments of intoxicating

liquor into that state for beverage purr^oses, except

in limited quantities and u^ion permits issued by coun-

ty auditors. (Laws of Washins^ton 1915, p. 2).

The jury mio-ht reasonably deduce from tlie evi-

dence that according to the agreement the liquor was
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to be shipped in the pipes of a pipe-organ that the

parties mutually understood and intended that the

packages should not have on the outside covering

the name of the consignee, or the nature and quan-

tity of the contents, because that, the court judi-

cially knows, is a most novel way of packing whis-

key for shipment. Further, the defendants, being

charged wnth knowledge of the state law, knew

that unless the liquor should be marked in con-

formity to the terms of section 240 of the Crimi-

nal Code the shipment of it into the state of

Washington would be an offense against the laws of

that state, and knew that if the packages should be so

TTiarked it would be impossible for delivery to be maae

to them. The agreement must be construed as having

been made in contemplation of the law, and with pro-

priety the question of the intent to ship without proper

markings could have been submitted to the jury, and

by the jury found against the defendants, from the

bare fact that there was an agreement to have whiskey

shipped from California into Washington, without the

further evidence that it was agreed that it should be

shipped in the pipes of a pipe-organ.

It is submitted that further discussion is unnnec-

essary to establish the proposition that there was suffi-

cient evidence which conformed to the allegations of the
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indictment to take the case to the juiy, and to support

the judgment.

Of the assignments discussed in pages 13 to 18 of

the brief of the plaintiffs in error there remains to be

noticed only assignment 14, which is predicated on a

question propounded on cross-examination to a charac-

ter witness. (Record p. 63). The question was an-

swered favorably to the defendants.

Assignments 8 and 9 are discussed in the brief,

pages 19 to 32, inclusive. Numerous authorities are

cited and quoted from to the point that declarations of

one conspirator made after the termination of the con-

spiracy will not bind another. Of course that is the law.

There is also, however, the further well known propo-

sition that evidence of admissions by a defendant are

always competent. The matter objected to appears

on page 39 of the record. The witness Boomer testified

that after the liquor had been seized "I heard it talked

among myself, Oess and Richards that he (Lucas) was

going to ship a pipe-organ back." Declarations of that

kind among Boomer, Oess and Richards are competent

as admissions for what they are worth, as against Oess

and Richards. In the same connection the witness gave

further testimony about his having asked Lucas to

slip in some whiskey for him. As it appears in the

record, the objection and the motion to strike go to all
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the above mentioned testimony of the witness, and

even if that about Boomer's request to Lucas were ob-

jectionable, the objection and the motion to strike both

were properly denied because they went to matter some

of which is unobjectionable.

Assignment 9 is directed to the overruling of an

objection to a question propounded to Boomer as to

whether Lucas had said anything to him about what he

was going to do in connection with a criminal prosecu-

tion. (Record p. 40). The answer was in the negative

—so that the plaintiffs in error were not prejudiced.

Certain rulings of the court on the admissibility of

evidence by the witness MacCormack are criticised in

the brief on pages 24 to 27, inclusive. This alleged ob-

jectionable matter appears in the record, pages 51 to

54, inclusive, and need not be discussed further than to

notice that all matter referred to was on motion of coun-

sel for the plaintiffs in error struck out by the court,

and the jury were instructed to disregard it. (Record

p. 55).

With reference to the argument included in pages

24 to 32, inclusive, it should be said that nowhere in the

record is there evidence which was permitted to go to

the jury, over objection, of any extra-judicial declara-

tions on the part of anybody other than the plaintiffs

in error themselves, or of another or others in their
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presence, or the presence of that one of them against

whom such declaration was admitted.

II.

Assignments 3, 4, 5 and 6 all relate to rulings of

the court on the admissibility of testimony of the wit-

ness Jack Piatt. (Record pp. 35-38, inclusive). The

only argument advanced in support of these assign-

ments is based upon the proposition that there is no

sufficient evidence of a conspiracy among the plaintiffs

in error and Lucas; and that evidence of acts of Piatt

cannot be used to establish the conspiracy. The ques-

tion of the sufficiency of the evidence of conspiracy has

already been discussed.

III.

Assignment 7 goes to the admission in evidence,

over objection, of two pint bottles of whiskey, one Old

Taylor and the other Sunnybrook, because these exhib-

its were not sufficiently identified. ( Record pp. 37-38 )

.

The objection, the exception and the assignment all go

to the admission of both exhibits. Piatt testified as to

exhibit 5 as follows: (Record p. 37) "I put in

three cases of bonded goods, whiskey." Exhibit 5 is

identified as the whiskey. That is a sufficient identifi-

cation of exhibit 5 to make it admissible. And as

against the blanket objection against exhibits 5 and 6,

both were admissible. It should be observed (Record
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p. 38) that counsel did not move to strike the testimony

as to these exhibits, or that the exhibits be withdrawn

from the consideration of the jury, after the witness

testified on cross-examination that he could not swear

that the liquor introduced in evidence was the same

liquor shipped. (Record p. 38) In any event, how-

ever, the witness testified that exhibits 5 and 6 were of

the same kind as those he had shipped. And, as coun-

sel, and no doubt the jury, well know, one pint of Sun-

nybrook or Old Taylor whiskey looks almost exactly

like another. And the identity of these exhibits was not

of importance, so long as the witness had testified that

he shipped whiskey. It is not conceivable that the cause

of the plaintiffs in error was prejudiced by the admis-

sion in evidence of these two exhibits, especially in view

of the testimony of Piatt on cross-examination that he

could not swear that these exhibits were the same liquor

that he shipped.

IV.

Assignment 18 is directed generally to the admis-

sion as evidence of the testimony of an expert as to the

prevailing prices of 3 Star Henessey brandy, the kind

that Richards claims he contracted for, and various

brands of whiskey, before the prohibition law of Wash-

ington—on Januar\^ 1st, 1916. This evidence was of-

fered to rebut the testimony of Richards to the effect
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that he contracted with Lucas for six cases of 3 Star

Henessey Brandy, at $40.00 per case; (Record p. 72)

and that he did not want whiskey, but if Lucas could

not supply him with a full order of brandy he would take

whiskey at the same price to make up the difi^erence.

(Record p. 75). If for no other pur]:)ose, this evidence

was admissible to show the disparity in prices, at the

most recent time at which there were market quotations,

between the brandy and whiskey, the wholesale price

of the former at that time being, as JNIr. O'Neil testified,

$18.00 a case, while various well known brands of v.his-

key at the same time ranged in price from $8.00 to

$11.50 a case. Counsel contends that this evidence was

highly prejudicial, but his ingenuity has not discovered

any reason for that conclusion — and none suggests

itself.

V.

Assignment 15 goes to the overruling of an objec-

tion to the question propounded to the plaintiff in error,

Oess, on cross-examination as to whether he could o^ev

an explanation as to why liUcas had testified against

him and Richards as he did. The record shows that on

his examination in chief this witness had flatly denied

much of the testimony of Lucas. The witness had tes-

tified that he had known Lucas and that they had

been friendly several vears. If Lucas had a motive for
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testifying falsely against that defendant that would

have been material as affecting Lucas' credibility; and if

the defendant Oess had known of the existence of that

motive it would have been competent for him to testify

about it. In fact, he did testify as to what he thought

the motive was, but if he had been unable to assign any

motive and had so testified in response to this question,

no prejudice would have resulted to him. The latitude

permissible in cross examination is very broad, espec-

ally in the case in which the defendant is the witness

under examination, when that latitude is almost wholly

within the discretion of the court.

Assignment 16 goes to the refusal of the court to

strike out the answer of the witness to the question in-

volved in assignment 15. No authority is cited in sup-

port of either of these assignments, and no reason is

advanced why the answer to the question should be

struck. It is submitted that this cross examination was

proper.

Kespectfully submitted,

ROBERT C. SAUNDERS
United States Attorney,

F. R. CONWAY,
Assistant United States Attorney,

Attorneys for Defendants in Error.

Receipt of copy of within brief on October 18,

1919, is acknowledged.

of Attorneys for Plaintiffs in Error.




